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Court of Appeals of the District of Columbia 


No. 6081. 

! 

The Washington Loan and Trust Company, Trustee of 
the Estate of Benjamin Pickman Mann, Deceased, Appel¬ 
lant, 


W. B. Allman, as Receiver of the Departmental Bank, 

a Corporation. 


Supreme Court of the District of Columbia. 

At Law. 

No. 82674. 

W. B. Allman, as Receiver of the Departmental Bank, 

a Corporation, Plaintiff, 


The Washington Loan and Trust Company] Trustee of 
the Estate of Benjamin Pickman Mann, Deceased, De¬ 
fendant. 

United States of America, 

7 i 

District of Columbia, ss: 

i 

Be it remembered, That in the Supreme (fourt of the 
District of Columbia, at the Citv of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 
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1 Declaration. 

Filed May 3, 1933. 

In the Supreme Court of the District of Columbia, Holding 

a Circuit Court. 

Law. Xo. 82674. 

W. B. Allman, as Receiver of the Departmental Bank, 

a Corporation, Plaintiff, 

vs. 

The Washington Loan and Trust Company, Trustee of 
the Estate of Benjamin Pickman Mann, Deceased, De¬ 
fendant. 

First Count. 


The plaintiff, W. B. Allman, as Receiver of The Depart¬ 
mental Bank, duly appointed by the Comptroller of the 
Currency as the representative of said Bank and of the 
stockholders and creditors thereof, and acting* by virtue of 
said appointment, by Colladay, McGarraghy, Colladay & 
Wallace, his attorneys, sues The Washington Loan and 
Trust Company/Trustee of the Estate of Benjamin Pick- 
man Mann, Deceased, a corporation organized under the 
laws of the United States relating to the District of Colum- 

v . 1 

bia and doing business in the District of Columbia, for 
that: The Departmental Bank is a banking corporation 
organized under the laws of the State of Arizona. The 
Articles of Incorporation of said corporation were granted 
on the 24th day of August, 1920 and provided that offices 
may be established, business transacted, and meetings of 
stockholders and directors held at such places within or 
without the State of Arizona as the By-Laws of the 
2 company shall provide. The By-Laws of said corpo¬ 
ration thereupon duly adopted provided that the 
corporation might maintain an office or offices and do busi¬ 
ness in the City of Washington, District of Columbia, and 
said company immediately thereafter established and con¬ 
tinuously maintained a banking house located within the 
City of Washington, District of Columbia, where deposits 
or savings are received, and thereby became subject to the 
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jurisdiction of the Comptroller of the Currency «ind to the 
authority vested in said Comptroller of the Currency, when 
in his opinion it became necessary, to take possession of 
said bank for the reasons and in the manner and to the 
same extent as are provided in the laws of tlje United 
States with respect to national banks. That said| company 
did not at anv time maintain a banking house or do a bank- 
ing business outside of the District of Columbia.! On Julv 
14, 1932, the Comptroller of the Currency, acting under the 
authority vested in him by law, determined that [said bank 
was insolvent and unable to pay its legal debts hnd deter¬ 
mined it to be necessary to take possession of said bank and 
did take possession thereof and on July 22, 1932 said Comp¬ 
troller of the Currency appointed W. B. Allman, the plain¬ 
tiff herein, as Receiver of said bank and thereupon the 
plaintiff duly qualified as Receiver thereof and jsince that 
time has been, and is now, acting in the performance of his 
duties. On said July 14, 1932, and at all times Hereinafter 
mentioned, the said The Departmental Bank had a paid-up 
capital of One Hundred Six Thousand and Sixty Dollars 
($106,060), consisting of ten thousand, six hundred and six 
shares (10,606) of a par value of Ten Dollars ($10.00) 
each; on said July 14, 1932 The Washington [Loan and 

Trust Company, Trustee of the Estate of Benjamin 
3 Pickman Mann, Deceased, as Trustee qwned and 

held one hundred and two shares of the capital stock 
of said bank, the same having been acquired as jin asset of 
the Estate of Benjamin Pickman Mann, Deceased, Admin¬ 
istration Cause No. 34,378 in the Supreme Cqurt of the 
District of Columbia, and the transfer of said jasset from 
the executor of said estate to said The Washington Loan 
and Trust Company, Trustee of the Estate of Benjamin 
Pickman Mann, Deceased, having been made on June 17, 
1927; that this action is brought by the plaintiff, W. B. 
Allman, as Receiver of said The Departmental Bank, to 
recover of the defendant payment from the [estate and 
funds in the hands of the defendant as Trustee of an assess¬ 
ment against it as the owner and holder as Trustee of said 
one hundred and two (102) shares of the capital stock of 
said The Departmental Bank, levied as hereinafter set 
forth, on account of the liability for the debts df said bank 
imposed upon the shareholders thereof as hereinafter re¬ 
cited; that Article 14, Section 11 of the Constitution of 
Arizona, adopted December 9, 1910, provides: 
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“The shareholder, or shareholders, of every banking or 
insurance corporation or association shall be held individ¬ 
ually responsible, equally and ratably, and not one for an¬ 
other, for all contracts, debts and engagements, of such 
corporation or association, to the extent of the amount of 
their stock therein, at the par value thereof, in addition to 
the amount invested in such shares of stock;'’ 


that the Revised Statutes of Arizona, 1928, Chapter VIII, 
Banks and Banking, Paragraph 277, provide: 


“The stockholders of everv bank shall be held individu- 

* 

ally responsible, equally and ratably, and not one for an¬ 
other, for all contracts, debts and engagements, of such 
corporation or association, to the extent of the amount of 
their stock therein, at the par value thereof, in addition 
to the amount invested in such shares of stock. 

“In case of the dissolution or liquidation of any bank, 

the constitutional and statutorv liability of the 

* •> 

4 stockholders 1 must be enforced for the benefit of 
creditors of * such bank by the superintendent of 


banks or bv anv receiver. 

• * 

“The action to enforce such liability shall be commenced 
within three vears after the closing of such bank, and mav 
be commenced immediately upon closing of the bank if, 
in the judgment of the superintendent or receiver, the as¬ 
sets of such bank are insufficient to meet its liabilities;’’ 


that Article IX of the Articles of Incorporation of said 
The Departmental Bank provides: 

“The private property of the stockholders of this cor¬ 
poration shall be exempt from corporate debts of any kind 
whatsoever, except that each stockholder shall be severally 
and individually liable to the creditors of the corporation 
for an amount equal to and in addition to the amount of 
stock held by him for debts and contracts made by the cor¬ 
poration 


that on October 18, 1932 the Comptroller of the Currency 
determined that in order to pay the debts of said bank, it 
was necessary to enforce the individual liability of the 
shareholders therefor, and made an assessment and requi¬ 
sition upon the shareholders of the said The Departmental 
Bank for One Hundred Six Thousand and Sixtv Dollars 
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($106,060) to be paid by them on or before the 25th day of 
November, 1932, that amount constituting an assessment of 
one hundred per cent (100%) of the par value of the 
shares of the capital stock of said bank; and at the same 
time the said Comptroller of the Currency made demand 
upon each and every one of the shareholders fcjr the pay¬ 
ment of a sum equal to the par value of each j and every 
share of the capital stock of said corporation held or owned 
by them, respectively, at the time of the bank's failure, and 
directed this plaintiff, as the Receiver of said bank, to take 
all necessary proceedings, by suit or otherwise,| to enforce 

to that extent the said individual liabilitv of the (said share- 

* 1 • 

holders, a copy of said order of assessment, bmng hereto 
attached, marked “Exhibit A,” and with all the re- 
5 citals thereof made a part of this Declaration, to the 
same extent as if it were set out herein; that the as¬ 
sessment levied on said The Washington Loan and Trust 
Company, Trustee of the Estate of Benjamih Pickman 
Mann, Deceased, as the holder and owner as (Trustee of 
one hundred and two shares of capital stock of said cor¬ 
poration amounts to One Thousand and Twcntv Dollars 
($1,020), which became due and payable on November 25, 
1932, but the same has not, nor has any part thereof, been 
paid, although payment has been demanded. 

Wherefore plaintiff says that he is entitled tp judgment 
against the defendant, The Washington Loan j and Trust 
Company, Trustee of the Estate of Benjamijn Pickman 
Mann, Deceased, payable out of the estate and j’unds in its 
hands as Trustee in the sum of One Thousand and Twentv 
Dollars ($1,020), together with interest thereoii at six per 
cent per annum from November 25, 1932, together with 
costs of this action. 


* 


COLLADAY, McGARRAGHY, COLLf DAY & 
WALLACE, 

JOSEPH C. McGARRAGHY, 

Attorneys for j Plaintiff. 
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“Exhibit A.” 

Assessment upon Shareholders. 


82674. 

Treasury Department, Office of the Comptroller of the 

Currency, Washington, D. C. 

October 18,1932. 

In the Matter of the Departmental Bank, Washington, 

District of Columbia. 


To all whom it may concern: 

Whereas, it appears to my satisfaction that in order to 
pay the debts of “The Departmental Bank”, a corporation 
doing business in the District of Columbia, now in Receiver¬ 
ship, it is necessary to enforce the individual liability of the 
stockholders therefor to the extent hereinafter mentioned, 
as prescribed by law. 

Xow, therefore, bv virtue of the authoritv vested in me 
by law, I do hereby make an assessment and requisition 
upon the shareholders of the said “The Departmental 
Bank” for One Hundred Six Thousand and Sixty ($106,- 
060.00) dollars, to be paid by them on or before the twenty- 
fifth dav of November, 1932, and I herebv nuu/e demand 
upon each and every one of them for the par value of each 
and every share of the capital stock of said corporation 
held or owned by them, respectively, at the time of its 
failure; and I hereby direct W. B. Allman, the Receiver 
heretofore appointed, to take all necessary proceedings, by 
suit or otherwise to lenforce to that extent the said indi¬ 
vidual liabilitv of the said shareholders. 

% 

7 In witness whereof I have hereto set my hand and 

caused my seal of office to be affixed to these presents, 
at the City of Washington, in the District of Columbia, this 
eighteenth day of October, A. D. 1932. 

[Seal of the Comptroller of the Currency.] 

! F. G. A WALT, 

Acting Comptroller of the Currency. 


W. B. ALLMAN, AS RECEIVER. ( 

Demurrer of Defendant to First and Second Counts of the 

Declaration. 

Filed May 25,1933. 

* * ♦ * # # # 

The defendant savs that the declaration and each and 
every count thereof is bad in substance. 

Note. 

The points intended to be argued in connection with the 
above demurrer and to the two counts respectively are as 
follows: 

First Count. 

1. The plaintiff fails to show a remedy undler Arizona 
law because it is alleged that defendant trustee became a 
stockholder June 17th, 1927, and fails to sho'sjr a statute 
other than the statute of 1928 passed thereafter which 
cannot therefore even under the interpretation plaintiff 
seeks to put upon it bind defendant, for the law of Arizona 
prior to 1928 (if not thereafter) requires a proceeding by 
an Arizona receiver and a judicial determination of the 

Corporation's insolvency before stockholders can be 
8 held liable for assessment upon their stocjc. 

2. The statute of 1928 does not change the pre¬ 
existing law of Arizona as to the necessity of action by an 
Arizona officer and a judicial determination of the insol¬ 
vency of the corporation. 

3. Title 5, s. 298 of the Code of the District of Columbia 
does not confer upon the Comptroller of the Currency or 
plaintiff as his agent authority to administer Arizona law 
on the question of enforcement of double liability of a stock¬ 
holder. 

4. It is not within the power of Congress by statute to 
vest in a receiver in the District of Columbia pojver to regu¬ 
late the affairs of a foreign corporation to tlie extent of 
enforcing an assessment upon a stockholder. 

# * # * * * # 

ARTHUR PETER, | 

CHARLES V. IMLAY, 

VINSON L. SMATHERS, 

Attorneys for defendant. 
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Memorandum Opinion of Justice Bailey. 

Filed July 10,1933. 

* * * * * * * 

The demurrer to the second count of the declaration will 
be sustained. 

The demurrer to the first count will be overruled. The 

liability of the stockholder under the Arizona Constitution 
* 

is contractual in its nature, and the Bank having chosen to 
do its main banking business here, the stockholders have 
subjected theniselves to the method by which that 
9 liability mav be enforced here. I think that the case 
of Thomas v. Mattliiesen is controlline:. 

1 BAILEY, J. 

Supreme Court of the District of Columbia. 

Tuesday, July 11,1933. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

* * # # * * # 


Upon consideration of the demurrer filed herein, to the 
declaration, it is ordered that said demurrer be, and the 
same is hereby sustained as to the second count of the 
declaration and overruled as to the first count of said 
declaration. 

Friday, July 14, 1933. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

* ****** 

Comes now the defendant by its attorney of record and 
elects to stand upon its demurrer filed herein to the first 
count of the declaration. Whereupon, it appearing to the 
Court that said demurrer to the first count of the declara¬ 
tion was overruled upon the 11th day of July, 1933, it is 
ordered that judgment be entered in accordance therewith. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein, on the first count of the declaration, the 
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sum of One Thousand Twenty Dollars ($1,020.00) 

10 with interest from November 25, 1932, together with 

costs of suit to be taxed bv the clerk and have execu- 

* 

tion thereof. 

From the foregoing judgment the defendant tjy its attor¬ 
ney of record, in open Court, notes an appeal the Court 
of Appeals of this District; whereupon, an undertaking to 
act as a supersedeas bond is hereby fixed in the sum of Two 
Thousand Dollars ($2,000.00). 

Order for Discontinuance of Proceedings under Second 

Count of Declaration. 

Filed Julv 19, 1933. ! 


The Clerk of the Court will please discontinue any and 
all proceedings in connection with and under the second 
count of the declaration filed herein. 

JOSEPH C. McGARRAGHY, 

COLLADAY, McGARRAGHY, COLLADAY & 
WALLACE, 

Attorneys for Plaintiff. 

Memorandum. 

Julv 28, 1933.—Supersedeas bond ($2,000) approved and 
filed. ‘ | 

11 Assignment of Errors . 

Filed August 11, 1933. 


* •* * # * # # 


The defendant Washington Loan and Trust Company, 
Trustee of the Estate of Benjamin Pickman Mann, De¬ 
ceased, bv its attornevs assigns error bv the Court in the 
above-entitled cause as follows; 

1. In overruling defendant’s demurrer to th(J first count 

of plaintiff’s declaration. j 

2. In failing to sustain defendant’s demurrer] to the first 
count of plaintiff’s declaration for one or more of the sev¬ 
eral grounds in said demurrer assigned, failure to follow 



10 


WASHINGTON LOAN AND TRUST CO., TRUSTEE, VS. 


said several grounds being- made a part of this assignment 
as if specifically herein set forth. 

3. In holding that defendant stockholder is subject to the 
enforcement of liability as such under a procedure pro¬ 
vided bv Federal law rather than bv Arizona law. 

» • 

4. Bv awarding judgment on the first count to plaintiff. 

ARTHUR PETER, 

CHARLES V. I ML AY, 
VIXSOX L. SMATHERS, 

Attorneys for Defendant. 

Service of copy of foregoing Assignment of Errors is 
herebv acknowledged this 11th dav of August, A. D., 1933. 
COLLADAY, McGARRAGHY, COLLADAY & 
WALLACE, 

By JOSEPH C. McGARRAGHY, 

Attorneys for Plaintiff. 

12 D efe ndan t ’s D es ign at to n of R eco rd. 

Filed August 11,1933. 


The Clerk of Court will please include in the transcript 
of record the following: 

1. Declaration—First Count (pp. 1-5). 

2. Defendant’s Demurrer—First Count (pp. 1-2). 

3. Memorandum Decision of Mr. Justice Bailev. 

%/ 

4. Order Overruling Demurrer. Defendant’s Election to 
stand on Demurrer, Judgment for Plaintiff, Appeal by De¬ 
fendant, Supersedeas Bond Fixed. (Minutes Julv 14, 
1933.) 

5. Order of Plaintiff Discontinuing Second Count. 

C-* 

6. Memo.: Supersedeas Bond Approved and Filed (Julv 
28, 1933). 

7. Assignment of Errors. 

8. This Designation. 

ARTHUR PETER, 

CHARLES V. IMLAY, 

VIXSOX L. SMATHERS, 

Attorneys for Defendant. 
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Service of copy of foregoing Designation of Record is 
herebv acknowledged this 11th day of August, A.! D., 1933. 
COLLADAY, M-cGARRAGHY, COLLAt)AY & 
WALLACE, 

By JOSEPH C. McGARRAGHY, 

Attorneys for Plaintiff. 

13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme] Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 12, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 82674 at Law, wherein W. B. All- 
man, as Receiver of The Departmental Bank, aj corpora¬ 
tion, is Plaintiff and The Washington Loan and Trust 
Company, Trustee of the Estate of Benjamin! Pickman 
Mann, deceased, is Defendant, as the same remains upon 
tlie files and of record in said Court. 

In testimonv whereof I hereunto subscribe mv name and 
» • 

affix the seal of said Court, at the City of Washington, in 
said District, this 30th day of September, 1933. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By ALF G. BUHRMAN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6081. The Washington Loan and Trust Company, 
trustee of the estate of Benjamin Pickman MannJ deceased, 
appellant, vs. W. B. Allman, as receiver of the Departmen¬ 
tal Bank, a corporation. Court of Appeals, District of Co¬ 
lumbia. Filed Oct. 2, 1933. Henry W. Hodges,!clerk. 
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